
2

No. 1595

IN THE

Saniteli States Circuit Court of Appeals;

rOR the: NrNXH OIRCUIT

ANDREW EADIE, J. POTTER WHITTREN and
F. H. WASKEY,

Plaintiffs in Error,

J. J. CHAMBERS,
Defendant in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

IRA D. ORTON,

ALBERT FINK,

F. E. FULLER.

O. D. COCHRAN.
Attorneys for Plaintiffs in Elrior.

CAMPBELL. METSON. DREW,

OATMAN & MACKENZIE, and

E. H. RYAN.
Of Counsel.

PRESS OF THE JAMES H. BARRY CO.

212-14 LEAVENWORTH ST.

a— U





IN THE

SButteli States Circuit Court of appeals

FOR THE NINTH CIRCUIT.

ANDREW EADIE, J. POTTER
WHITTREN AND F. H. WASKEY,

Plaintiffs in Error,

VS. )No. 1595.

J. J. CHAMBERS,
Defendant in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

The suit was in ejectment brought by one Dr. J. J.

Chambers against J. Potter Whittren, Andrew Eadie

and Frank Waskey, to recover possession and a judg-

ment that he was the owner of a one-half interest in

the "Bon Voyage" mining location situated on the left

limit of Newton Gulch in the Cape Nome Recording

District in Alaska, and also to recover damages.

In order to substantiate his right to said undivided

one-half interest, the plaintiff introduced in evidence a

deed to him from the defendant, J. Potter Whittren, the



original locator of the claim, dated the 21st day of

April, 1902, purporting on its face to convey to the

plaintifif an undivided one-half interest in said "Bon

Voyage" and certain other mining locations (Tr., 88,

PltfTs. Exhibit No. i ) . It appeared on the face of said

deed that it had been w^itnessed by one person only, the

Notary Public before whom it was at the same time

acknowledged while the statute required two. On the

back of said deed appeared an endorsement that the

same had been filed for record at the request of J. J.

Chambers, July 20, 1906, and recorded in Volume 163

of Deeds at page 387. Records of the Nome District,

Alaska, four years after the making of the same (Tr.

90).

It was admitted that the deed on its face showed it

had been altered in a material part, to wit: in the

amount of interest conveyed, and the plaintiff Chambers

testified that the deed was not in the same condition that

it was when delivered to him on April 21, 1902; that

it had not been changed then, but had been altered on

the 23rd or 24th of May, 1906, when it was changed

from a three-quarter interest to a one-half interest; that

the deed had originally called for a three-quarter in-

terest, and that Whittren, the grantor, changed the

amount in the presence of Chambers to a half interest

with the consent of Chambers.

Objection was made by the defendants to the intro-

duction of the deed in its altered condition but the ob-

jection was overruled (Tr. 90-91). Objection was also



made to the introduction in evidence of the endorse-

ments on the back thereof by the defendant Waskey

(which objections under stipulation were to be consid-

ered the objections of all defendants) (Tr., 88), show-

ing that such had been attempted to be recorded (Tr.,

92), whereupon F. E. Fuller, Recorder, and F. R.

Cowden, Deputy Recorder of the Cape Nome Precinct,

testified on behalf of plaintiff that such deed had been

recorded (Tr., 93), and thereupon the Court overruled

the objections of the defendants. Mr. Cowden after

identifying a record of deeds of the Cape Nome Record-

ing District, Volume 163 thereof, as the volume con-

taining a record of the said deed (Plaintifif's Exhibit

One), at pages 387, 388 and 389 thereof, the plaintiff

offered said pages in evidence over the objections of the

defendants which were overruled; whereupon said

pages were received in evidence marked Plaintiff's Ex-

hibit 3, and read to the jury. Thereupon the plaintiff,

with consent of the Court, substituted in lieu of said

Volume 163, a certified copy of pages 387, 388 and 389

(Tr. 94-5).

The main question involved in the case revolves

around this deed, whether the same was a valid deed

when originally made, which is denied by the defend-

ants in that it was not properly witnessed nor acknowl-

edged and secondly the effect of the alteration of the

deed, four years after its alleged execution and ack-

nowledgment admitting that it was a good conveyance

at the outset. There is a conflict of fact as to the amount



of interest originally attempted to be conveyed by the

deed, the plaintiff asserting that it conveyed a three-

quarters interest and the defendant. Whittren, that it

conveyed a one-quarter interest, and a further conflict

of fact as to the person making the alteration. The

plaintiff asserting that the alteration was made with

acids by Whittren in his (plaintiff's) office in Seattle on

the 23rd or 24th of May, by changing the interest from

three-quarters to one-half with the mutual consent of

both parties, while the defendant, Whittren, asserts that

the change was made prior to that time by Chambers,

who confessed to him on or about that day that he had

altered the deed from a quarter interest to a half inter-

est.

In the meantime, that is, prior to the said 23rd or 24th

day of May, 1906, it appears uncontradicted that J.

Potter Whittren had made a deed to the defendant,

Andrew^ Eadie, of an undivided one-half interest in the

"Bon Voyage" claim, to wit: on the 24th day of Septem-

ber. 1905, and the said deed properly witnessed and

acknowledged was recorded in the Cape Nome Record-

ing District on October 9th, 1905, a year before the

recording of the Chambers deed (Tr., 130-131). The

consideration for this deed was the doing of assessment

work on the claim for 1904 (Tr., 133). It further ap-

pears that on June 11, 1906, the defendants, Whittren

and Eadie, had made a lease to the defendant, Waskey,

of the westerly 220 feet of the claim covering a period

of two years, which lease had been filed for record on



the 22nd day of August. 1906. Waskey immediately

entered into possession of said westerly 220 feet under

said lease and began to prospect and mine the same;

and thereafter on the 20th of June, 1906, Whittren

leased to Eadie and Waskey the balance of the claim,

being the easterly 440 feet thereof, for a period of rvvo

years. Said lease was also recorded, to wit: on August

30th, 1906 (Tr. 227-9). Waskey and Eadie immediate-

ly entered into the possession of this portion of the claim

and began actively to prospect the same for gold and

were in such active prosecution of the work of develop-

ment when the suit was instituted. An offer was made

to prove on the part of Waskey that he entered into

these leases in perfect good faith and without any

knowledge of the claim of Chambers to any part of

the location in controversy, and that he executed the

leases for a valuable consideration, and had expended

several thousand dollars in the development of the

claim and to open it up as a mine, so as to invoke the

doctrine applicable to an innocent purchaser for value,

but the Court refused to consider such offer, which rul-

ing the defendants assign as error (Tr. 241-243).

All of the claims, therefore, to the "Bon Voyage" lo-

cation arise out of and through the original locator. J.

Potter Whittren. There is no conflict as to the fact that

Whittren attempted to make a deed to Chambers; no

conflict as to the making of a deed by Whittren to

Eadie; no contradiction as to the making of the leases

to Waskev. The conflict arises between Whittren and



Chambers. Whittren claims that the original deed con-

veyed only a quarter interest, if any, Chambers

asserts that when the deed was made by Whit-

tren to Eadie, he (Chambers) was the owner

of a three-quarters interest by reason of the deed

of April, 1902, afterwards changed to a half

interest; and that therefore Whittren had no power

to convey a half interest to Eadie in September, 1904,

having previously conveyed a three-quarter interest to

Chambers, but that Chambers having agreed to the

alteration from three-quarters to one-half, it practically

left Eadie's interest intact, but left Whittren with no

interest whatever. Therefore, Whittren had no power

to make the leases that he had made to Waskey and

Waskey and Eadie.

It is admitted that some time in 1900, when there was

a stampede to the Port Clarence Mining District, re-

ports being that the prospects there were more than

good, the plaintiff and J. Potter Whittren entered into

an agreement by which Whittren was to go up to Port

Clarence and locate mines for the joint benefit of him-

self and Chambers, the latter furnishing W^hittren with

$100.00 (Tr., 1 10, 443). Whittren in pursuance of

such agreement located certain claims in said district

and on April 21st, 1902, he made a deed of a quarter

interest therein to Chambers (Tr., 11 1). Whittren tes-

tified that the reason this conveyance only covered a

(juarter interest was that when he returned to Nome in

the Fall of 1901, he presented Dr. Chambers a bill for



his share of the assessment work, some $300.00, but

Chambers didn't have the money, so in April, 1902,

when Whittren was ready to return to Gold Run,

Chambers still not having the money, he agreed to take

a quarter interest in the properties, giving the other

quarter to Whittren for representing the properties

(Tr., 109). On the same day it is admitted the deed

to the ''Bon Voyage" was made by Whittren attempting

to convey a quarter interest to Chambers. Whittren

says he located the "Bon Voyage" and the other claims

mentioned in this deed in his own name and gave a

quarter interest to Whittren because the latter had paid

the recordation fees (Tr., 138-139). Chambers says

that he told Whittren where these claims were ready

to be located, through knowledge obtained by Chambers

from the former locator thereof, who had no means of

doing the assessment work, and that Whittren was to

locate them and they were to go in together, and that

the reason Whittren only gave him a quarter interest

in the "Bluestone" claims was that upon a settlement

made in April, 1902, they agreed to make a trade rela-

tive to the claims in the "Bluestone" district and in the

Nome district, Chambers to take a three-quarters in-

terest in the Nome claims and Whittren a three-quar-

ters interest in the "Bluestone" claims (Tr.. 443), all of

which is positively denied by Whittren (Tr.. 142-3).

After the making of these deeds in the Spring of

1903, Whittren testified that he went to Chambers to

get his share of the assessment work which he had



done on the "Bon Voyage" and "^-J^^ Little" but

Chambers did not have the money and said that he

didn't care to hold on to any but "5-5^ Little" in the

Nome district, and gave Whittren $100 to pay his share

of the assessment work on the "Bluestone" claims and

on "5-j/^ Little" in the Nome district. This was in

May, 1903, at which time Chambers told Whittren to

let go of the "wild cat" claims including the "Bon

Voyage" and from that time Whittren never considered

that Chambers had any interest in the "Bon Voyage"

(Tr., 143-146). Whittren is positive as to the fact that

it was fully understood between Chambers and him

that the former claimed no interest in the claim, had

not paid for his share of the assessment work, and had

always asserted to Whittren that he had lost the bill of

sale to the property, until in May, 1906, when Whitt-

ren, being in Seattle, called on Dr. Chambers in his

office there, after the receipt of a telegram from Nome
that the pay streak had been struck on the "Bon Voy-

age," when the plaintiff produced the bill of sale from

his desk. Whittren claims that he was astonished when

he heard that Chambers asserted any rights under the

bill of sale and more astonished when he discovered

that he claimed a three-quarters interest. Upon an ex-

amination of the deed, it appeared that the same had

been altered from the original interest conveyed to a

half interest. Whittren taxed the plaintiff with doing

this, and the plaintiff confessed that he had done so

with some acid mixture but that the plaintiff appealing



to his generosity and out of regard for the feelings of

Mrs. Chambers and their respective families, Whitt-

ren agreed not to make public the plaintiff's action ; that

he did not destroy the deed because he believed it was

better evidence that Chambers had changed it, if he

should choose to litigate for the claim. He repudiated

the deed, but agreed to give to Chambers' wife, the pro-

ceeds of a quarter interest (the original interest con-

veyed), and Chambers, who wanted him to give him a

memorandum of this upon his refusal to do so, said that

he would give him one and make out a memorandum

to the effect that he and Whittren were equally inter-

ested in the one-half interest (one-quarter) each in the

"Bon Voyage" claim (Tr., 152, 154, 155). (Deft.'s Ex.

"D," Tr., 126).

Chambers denies this testimony and claims that when

Whittren came to his office on May 24, 1906, he told

him that he had conveyed a half interest in the "Bon

Voyage" claim to Eadie, whereupon Chambers pro-

duced his deed from Whittren showing, as he claims, a

conveyance of a three-quarters' interest therein to him,

and which would place Whittren in the position of

having conveyed away 5-4, leaving no interest in him-

self. That thereupon they agreed to change the one-

half to one-quarter. That he, Chambers, had some ink

eraser, an acid mixture, on his desk, and that Whittren

used it in erasing the original interest and writing in

one-half. That he, in view of the fact that thev had

always been partners in these claims, then made the
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memorandum ("Defendant's Exhibit D") recognizing

a right in Whittren to a quarter interest in the claim

(Tr., 444, 445) . There was no re-execution or acknowl-

edgment of the conveyance in the deed on the 24th day

of May, 1906, or after its original execution and ac-

knowledgment. The defendant, Waskey, testified as to

the making of the lease of June i ith, 1906, to him and

that of June 20th, 1906, to him and Eadie and that he

entered immediately into possession of the portions of

the claims respectively leased and expended money in

opening them up as mines. This witness was not per-

mitted to testify as to his lack of knowledge of any claim

of the plaintiff, Chambers, to the premises (Tr., 241),

or as to the amount of money he had paid out prior to

obtaining notice of the claim of Chambers (Tr., 243).

or as to any adverse claims made to the ground by third

parties in defending which claims the defendant, Was-

key, was put to great expense, all of which was assigned

as error. Waskey testified that he had taken about

$75,000.00 in gross out of the claim (Tr., 260). That

he ceased work on the mine by reason of the injunction

of the Court on June ist, 1907 (Tr.. 204).

There was considerable expert testimony introduced

as to the handwriting in the body of the deed (that of

Whittren) and its similarity to the altered portions, and

some other testimony as to the amount originally con-

veyed by the deed, and as to an alteration subsequent to

the 24th day of May, 1906.

The case was finally submitted to the jury upon
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lengthy instructions from the Court (Tr., 565), many

of which were excepted to by the defendants in error

(Tr., 573), and the refusal of the Court to embody cer-

tain instructions proposed by the defendants was also

excepted to (Tr., 678). Thereafter the jury returned

a verdict for the plaintiff, finding him entitled to the

possession as the owner of an undivided one-half in-

terest in the "Bon Voyage" claim, and also entitled to

damages as against all of the defendants in the sum of

$20,483 (Tr., 580). From the judgment rendered up-

on said verdict the defendants prosecute this appeal and

rely upon the following errors of the Court below for

a reversal thereof:

ASSIGNMENT OF ERRORS.

The Court erred in overruling the objection of the

defendants to the introduction in evidence at the trial

of said cause of the deed from J. Potter Whittren to J.

J. Chambers, and in admitting the same in evidence,

said deed being Plaintiff's Exhibit Number One. and

in the words and figures following, to wit:

"Know all men by these presents : That J. Potter

Whittren, of Nome City, Alaska, the party of the

first part, for and in consideration of the sum of

One ($1.00) Dollars, Lawful of the United States

of America, to him in hand paid by J. J. Chambers

of the same place, the party of the second part, the
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receipt whereof is hereby acknowledged, does by

these presents grant, bargain, sell and convey unto

the said party of the second part, his executors, ad-

ministrators and assigns, an undivided one-half

(14) interest in the following described property:

Bench Claim known as 'Rocky Bench' opposite No.

2 in 'Extra Dry,' a tributary to Nome River, staked

Jan. ist, 1902. The 'Bon Voyage' Bench Claim on

the left limit of Newton Gulch opposite No. 3,

about 1500 ft. to the southeast, staked Jan. ist, 1902.

No. 5-_^ Little Creek, a tributary to Snake River,

said 5-3/^ being a fraction at No. 5, below Dis-

covery in Little Creek, all of the above being in

Cape Nome Recording District, District of Alaska,

and staked by J. Potter Whittren.

"To have and to hold the same to the said party

of the second part, his executors, administrators and

assigns, forever. And he does, for his heirs, execu-

tors, administrators, covenant and agree to and with

the said party of the second part, executors, admin-

istrators and assigns, to warrant and defend the sale

of the said property, goods and chattels hereby made

unto the said party of the second part his executors,

administrators and assigns, against all and every

person and persons whomsoever lawfully claiming

or to claim the same.

"In witness whereof, I have hereunto set my hand

and seal the 21st day of April, in the year of our

Lord one thousand, nine hundred two, 1902.

"(Seal) J. Potter Whittrex,

"Signed, sealed and delivered in presence of,

"F. E. Fuller.
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"Territory of Alaska,

"Precinct of Nome,—ss.

"This is to certify, that on this 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notary Pub-

lic in and for the Territory of Alaska, duly com-

missioned and sworn, personally came J. Potter

Whittren, to me known to be the individual de-

scribed in and who executed the within instrument,

and acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed,

for the uses and purposes therein mentioned.

"Witness my hand and official seal, the day and

year in this certificate first above written.

"(Notarial Seal) F. E. FULLER,
"Notary Public in and for the Territory of Alaska,

Residing at Nome."

2.

The Court erred in overruling the objections of the

defendants to the introduction of Plaintiff's Exhibit

Number Two, and in admitting the same in evidence;

the said exhibit being the file marks on Plaintiff's Ex-

hibit Number One, and in the words and figures fol-

lowing, to wit:

"35'972- Bill of Sale. Prepared by Crawford &
Whittren, Mining Brokers. Nome, Alaska. From

J. Potter Whittren to J. J. Chambers. Dated
,

190— . Territory of Alaska, District of .ss.

Filed for record at request of J. J. Chambers, Jul.



20, 1906, on the day of at minutes

past 2 P. M., and recorded in volume 163 of Deeds,

page 387. Records of Nome District Alaska. F.

E. Fuller, Recorder, by F. R. Cowden, Deputy.

4-3-$2.85."

The Court erred in denying the motion of the defend-

ants, made at the close of the testimony of the witness,

J. J. Chambers, called as a witness for the defendants,

to strike from the testimony in the case the deed intro-

duced by plaintiff in his case in chief, on the grounds

that the said deed was not witnessed or acknowledged

as required by law.

The Court erred in denying the motion of the defend-

ants to strike from the record the said deed (Plaintiff's

Exhibit Number One) introduced in evidence, on the

ground that the uncontradicted testimony showed that

the deed had been altered in a material part four years

after the same had been acknowledged.

The Court erred in denying the motion of the defend-

ants to strike from the record the alleged acknowledg-

ment of said deed.
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6.

The Court erred in sustaining the objection of the

plaintiff to the introduction in evidence of the contract

between Whittren and Eadie, the same being marked

Defendant's Exhibit "F," for identification.

The Court erred in denying the motion of the defend-

ants to strike from the record the two letters written by

Chambers to Whittren and marked respectively Plain-

tiff's Exhibit lo and Plaintiff's Exhibit ii.

8.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness Waskey, to the effect that the witness executed the

lease (Exhibit "G")—the lease and contract—June

20th, 1906, and also the lease and contract, Exhibit

"H," on the 20th day of June, 1906, without any notice

or knowledge whatsoever as to any claim of the plain-

tiff, Chambers, to the premises or any portion thereof,

or any interest therein; that he executed said leases and

contracts for a valuable consideration, and immediately

after the execution thereof, entered into the actual occu-

pation and possession of the mine under and by virtue

of the leases and contracts referred to.
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9.

The Court erred in sustaining the ohjection of the

plaintiff to the admission of the testimony of the wit-

ness, Waskey, to the effect that prior to any knowledge

he had of Dr. Chambers' claim he entered, under the

leases referred to in the last preceding assignment, and

expended money in opening up and developing the

mine.

10.

The Court erred in sustaining the objection of the

plaintiff to the following question asked of the witness,

Waskey:

"Q. How much money did you expend in good

faith under and by virtue of the leases and contracts

introduced in evidence here—that is, how much

money did you expend, in good faith, under the

leases and contracts that you entered into possession

under on the Bon Voyage, prior to the time that you

had any notice or knowledge whatsoever of the

claim of Dr. Chambers?"

II.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness. Waskey, to the effect that after he had obtained the

leases and contracts (Exhibits "G" and "H") and had

entered into possession of and begun to mine this
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ground, that two separate suits were brought against

him by third parties claiming portions of this ground,

and particularly the portion of the ground where the

pay was, being suits under subsequent locations, and

that these suits were still pending and undetermined;

that the parties bringing the suits claimed a title ad-

verse to Dr. Chambers as well as adverse to the wit-

ness, and the parties from whom the witness got his

leases; that he had reasonably expended large sums of

money in these cases, in excess of five thousand dol-

lars, and had incurred other expenses in connection

therewith, for which he had become liable in excess of

five thousand dollars; and that such expenditures were

necessary, reasonable and proper for the purpose of

defending and protecting his title and possession of the

premises as against these third parties, who were in no

way connected with the plaintiff, but were antagonistic

to him; and further, that as a condition to the leases

which he holds, he agreed to defend and pay part of

the expenses of defending the title to the Bon Voyage

claim against the claims of third parties claiming own-

ership in the ground adverse to the title of Whittren,

and the alleged title of the plaintiff in this case.

12.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness, Chambers, on his examination, to the following

effect:
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That on the 24th day of June, 1906, or prior thereto

the witness was notified by the defendant, Whittren,

of the leases of the defendant, Waskey, of the terms

upon which the leases were given to the defendant,

Waskey; that he made no objection in any manner to

the giving of the said leases, nor the leasing of said

ground to the defendant, Waskey, or the defendant,

Eadie.

13-

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness, Chambers, called as a witness on behalf of the de-

fendants, to the following effect:

That it was agreed by the witness that, inasmuch, as

the title stood in the name of Whittren and inasmuch,

as Whittren was here in the country, and the witness

was to remain outside in Seattle, that it was agreed be-

tween himself and Whittren, that Whittren was to

manage and operate the property for their general

benefit and to make and execute such contracts and

leases with reference thereto as in his judgment was

necessary and proper; that pursuant to that agreement

Whittren did execute the leases introduced by the de-

fendants, Waskey and Eadie, in this case; that this wit-

ness had knowledge of the execution of these leases but

did not object to them, but on the contrary approved of

them.
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14-

The Court erred in sustaining the objection of the

plaintiff to the introduction of the letter, marked for

identification Defendant's Exhibit "M," being a letter

from the plaintiff, Chambers, to the defendant, Whitt-

ren.

15-

That the Court erred in denying the motion of the

defendants to strike from the record the testimony of

the witness, Thomas Harrison.

i6.

The Court erred in giving the jury the following in-

struction :

"The first question, gentlemen of the jury, for

your consideration, is, whether the plaintiff is the

owner in fee of an undivided one-half interest in the

said claim, and was so at the time of the bringing

of the above entitled suit. Upon your determina-

tion of this question practically hinges the whole

case. If, from all the evidence in the case, you find

that he is such owner in fee, by reason of a convey-

ance from the defendant, Whittren, then your ver-

dict should be for the plaintiff for the possession of

an undivided one-half interest in the said claim, to-

gether with damages in a sum equal to one-half of

all the gold extracted or taken from the said claim

by the defendants, less the cost of mining the same,''
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1 7-

The Court erred in giving the jury the following in-

struction :

"If you find from the evidence that the deed of

April 2ist, 1902, from the defendant, J. Potter

Whittren, to the plaintiff, known as Plaintifif's Ex-

hibit r, was altered or changed by the consent of

the parties to said deed, or by the defendant, Whitt-

ren, and that the said alteration or change was made

by reducing the amount of property conveyed, in

such a manner, that, as changed, said deed con-

veyed less then as when originally executed and de-

livered, I charge you, that, under such circum-

stances, the deed was, and is, a good and valid con-

veyance, if re-delivered, of an undivided one-half

interest in the property therein described, and was

entitled to the record."

18.

The Court erred in giving the jury the following in-

struction:

"You are instructed that a change or alteration

in a duly executed deed of conveyance, made by a

grantor, or with his consent, after a delivery of the

same, and when it has once become operative, does

not make the deed void; therefore, I instruct you,

gentlemen of the jury, if you believe, from all the

evidence in this case, that the defendant, Whittren,

made a change in the instrument offered in evidence
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by the plaintiffs, whereby the quantity of interest

going to Chambers was reduced from a three-quar-

ters interest to a one-half interest, or if you believe

the said change was made with Whittren's consent,

then, I instruct you, that the said deed remains valid

in its changed or altered form, and if you further

find that it was, as changed and purporting to con-

vey the undivided one-half of said claim, delivered

to the plaintiff by the defendant, Whittren, you

must then find the plaintiff to be the owner in fee

and entitled to the possession of an undivided one-

half interest in the said claim, together with dam-

ages computed according to the rule hereinbefore

stated."

19.

The Court erred in giving to the jury that portion of

instruction numbered five in the Court's instructions

whereby the Court instructed the jury, "That a lease

" for a term of years, under the Alaska Code, was not

" a conveyance of land, or real property, such, as under

" the circumstances of this case, raises the question of

" priority of record between any deeds from Whittren

" and the lessees, from him to Waskey and to Waskey

" and Eadie."

20.

The Court erred in giving to the jury that portion of

instruction numbered five in the instructions of the

Court to the jury, which reads as follows:

"If from all the evidence in this case, you find
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that the defendant, Whittren, had parted with his

entire title to the said claim by conveyances to de-

fendant Eadie and plaintiff Chambers, prior to the

letting or giving of the two leases offered in evi-

dence, 1 instruct you that, under the law, the ques-

tion of innocent purchaser does not arise in this case,

and you need not consider the question of whether

the plaintiff. Chambers, recorded his deed, or

whether the defendant, Waskey and Eadie, had no-

tice of the plaintiff's title at the date of the lease

to them jointly."

21.

The Court erred in giving to the jury that portion of

instruction numbered six in the instructions of the Court

to the jury, which reads as follows:

"You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor, who has no

title to the ground leased, the lessee acquires no in-

terest in the ground by reason of the lease."

22.

The Court erred in giving to the jury that portion of

instruction numbered six in the instructions of the Court

to the jury, which reads as follows:

"So, you find that the plaintiff is the owner in fee

of an undivided one-half interest in the said Bon

Voyage Placer Claim, by reason of a conveyance

from defendant Whittren, dated April 21st, 1902,
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originally of the undivided three-fourths thereof,

now of the undivided one-half thereof, then I in-

struct you that the defendants, Eadie and Waskey,

have no lease on the said undivided one-half inter-

est in said claim, nor has Waskey alone any lease,

which is of any legal force and effect as against the

plaintiff, but the plaintiff must, regardless of said

leases, recover possession of his full undivided one-

half interest in the said claim, and damages as here-

inbefore and hereinafter stated."

23.

The Court erred in giving to the jury that portion of

instruction numbered seven in the instructions of the

Court to the jury, which reads as follows:

"If the plaintiff, then, in this case, has accounted

for the alteration in the deed upon which he founds

his right of recovery, by showing by a preponder-

ance of evidence that the alteration was made by the

defendant, Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in con-

troversy, and damages."

24.

The Court erred in giving to the jury the following

instruction:

"You are instructed that the memorandum signed

by Chambers and dated May 24th, 1906, intro-
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duced in evidence by the defendants, marked De-

fendant's Exhibit 'D,' can not, under the issues of

this case, be considered by you as any proof of evi-

dence of title to any portion of the said Bon Voyage

Claim in the defendant, Whittren."

25.

The Court erred in giving the jury that portion of

instruction numbered nine in the instructions of the

Court to the jury, which reads as follows:

"You are also instructed that the question of

abandonment is not an issue in this case, and any

testimony introduced tending to show an abandon-

ment by the plaintiff of any rights theretofore

claimed by him, should not be considered by you for

that particular purpose."

26.

The Court erred in giving to the jury that portion of

the instruction numbered eleven in the instructions

given by the Court to the jury, which reads as fol-

lows:

"Now, I add, as a final special instruction, for

your guidance, that, if you find for the plaintiff,

you will find for the undivided one-half of the Bon

Voyage Claim in the controversy against all the

defendants."
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27.

The Court erred in refusing to give to the jury the

following instruction, requested to be given by the de-

fendants:

"The plaintifif claims title to an undivided half

interest in the Bon Voyage placer mining claim,

under an instrument bearing date the 21st day of

April, 1902, and it is conceded by all the parties to

this action that this instrument has been altered

in a material part since the date of its execution and

acknowledgment, and that this alteration is appar-

ent upon the face of the instrument, and the Court

so instructs you."

28.

The Court erred in refusing to give to the jury the

following instruction requested to be given by the de-

fendants:

"The Court instructs the jury that a party pro-

ducing a writing as genuine, which has been altered,

or appears to have been altered, after its execution

or making, in a part material to the question in dis-

pute, shall account for the appearance or altera-

tion."
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29.

The Court erred in refusing to ^^ive to the jury the

following instruction, requested to be given by the de-

fendants:

"The Court instructs the jury that if they shall

find that the plaintiff has shown bv a preponder-

ance of evidence that the alteration was made by or

with the consent of the defendant, Whittren, then

they may consider the said instrument as evidence

of plaintifTf's title to the premises claimed, but not

otherwise."

ARGUMENT.

I.

It is well understood that under the strict rules of the

common law the transfer of real property was by livery

of seizen, and therefore the validity of the transfer of

real property by deed of conveyance must necessarily

depend upon statutory authority, where the lands are

situated in a jurisdiction where the statute has in most

respects taken the place of the common law. The re-

cording of deeds of conveyance takes the place of livery

of seizen, and the validity of recordation depends upon

the fact of the instrument of conveyance being made in

compliance with all of the statutory provisions. As

tiic legal efifect which a deed acquires is wholly depend-

ent upon and derived from the statute under the condi-

tions stated, the execution, acknowledgment and re-
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cordation must be strictly within the law. The statute

must be taken as mandatory and therefore to be strictly

construed.

It is therefore our contention that in admitting in

evidence the original deed from Whittren to Chambers

as attested by one witness only, and in admitting in evi-

dence the endorsements of file marks of the Recorder

on said deed, and in refusing to strike from the evidence

the said deed and endorsements upon motion made

at the close of the testimony of the plaintiff, Chambers

(Assignments of Error, i, 2, 3, 4 and 5), the Court

fatally erred.

(i)—Congress has provided by the Act of June 6,

1900 (afterwards codified in the publication known as

Carter's Annotated Codes of Alaska) how a conveyance

of real property shall be made in that district. The

sections bearing directly thereon and in point here are

as follows:

"A conveyance of lands or of any estate therein

may be made by deed, signed and sealed by the per-

son from whom the estate or interest is intended to

pass, being of lawful age or by his lawful agent, or

attorney, and acknowledged or proved and recorded

as directed in this chapter without anv other act or

ceremony whatever."

Sec. 73 Part V. Ch. XI, Carter's Ann. Codes.

''Deeds executed within the district of lands or

anv interest in lands therein shall be executed in the
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presence of two witnesses who shall subscribe their

names to the same as such. . . ."

Section 82, Part V. Ch. XI, Carter's Ann. Codes.

When a statute limits a thing to be done in a par-

ticular manner, it includes in itself a negative and the

negative is that it shall not be done otherwise. The

limitation exists whenever the statute prescribes the

especial manner in which the thing must be done.

I Kent Laiv, 467 Marg. Note;

Sedgwick's Stats, and Cons., 31, 35;

Potter's Dwarris, 72.

If, as is the contention of the defendant in error in

this case, and the construction of the Court below, the

statute above quoted which says that deeds executed

within the district of lands situate therein ^^shall be exe-

cuted in the presence of /uo witnesses who shall sub-

scribe their names to the same as such" does not mean

what it says, and that there is no necessity for two wit-

nesses, then there can be no necessity for any witness. If

the statute means nothing in this respect, why then

should there be any necessity for the signature of the

party conveying, or an acknowledgment of such signa-

ture? The imposition by Congress of a requirement

that the instrument conveying shall be attested by two

witnesses, involves no greater exercise of authority than

to say that the instrument shall be in writing, as there is

no reason, as we have heretofore stated, except that ex-
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isting by virtue of the statutes of the various jurisdic-

tions and the Act of Congress in this instance, why a

man should not convey his real as well as his personal

estate by parol. That statutes requiring certain solemni-

ties to attend the execution of conveyances of real estate

are mandatory and must be complied with to give va-

lidity to them is illustrated by the action of the courts

of the various States in annulling conveyances of lands

for lack of a seal, or in annulling wills for an omission

of some statutory requirement deemed to be an essen-

tial formality in the execution of such instruments. It

will not be disputed that Congress has power to provide

what shall be necessary in order to make a valid trans-

fer of real property in the District of Alaska, and if

we can disregard one of the requirements of Congress

in respect to the number of witnesses to such transfers,

and still have a valid conveyance, why can not we dis-

regard the requirement of a signature? The one is

given no superiority over the other in the statute. Then

we could practically repeal the law.

That Congress considered in passing the sections of

the Act of June 6, 1900, governing in this respect, that

a departure therefrom would invalidate the conveyance

is apparent from the curative sections of the same Act

embodied in Sections 108, 11 1 and 113, Part V of Car-

ter's Code.

These curative sections should be considered in con-

nection with Sections 72 and 82. The rule is well set-

tled that all of the parts of a statute are to be taken to-
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gctlicr and the intention (jf the legislators ascertained

therefrom, and when so ascertained it will prevail.

"In construing a section of an act regard must be

had to the language of the clause itself, and second

to other clauses in the same act and that construc-

tion should be adopted which will make the whole

act stand consistently together or reduce the incon-

sistency to the smallest possible limit."

Am. & Eng. Ency. Law, Vol. 26, p. 616;

U. S. vs. Landram, 118 U. S., 81, 85.

It is provided by Section 108 that

—

"All conveyances of real property heretofore

made and acknowledged or proved in accordance

with the laws of the district in force at the time of

such making and acknowledgment or proof shall

have the same force as evidence, and be recorded in

the same manner and with like effect as conveyances

executed and acknowledged in pursuance of the pro-

visions of this chapter."

Section 113 provides that all deeds to real property

theretofore executed in the district "which shall have

" been signed by the grantors in due form shall be suf-

" ficient in law to convey the legal title to the premises

" therein described from the grantors to the grantees

" without any other execution or acknowledgment

" whatever; and such deeds so executed shall he re-

" ceived in evidence in all courts in the district and he

" conclusive evidence of the title to the lands therein



31

'^described against the grantors, their heirs and as-

Signs.

And it is further provided by Section in, that all

defective or informal acknowledgments of deeds there-

tofore made should be legalized.

It would seem most pertinent to inquire why Con-

gress deemed it necessary to provide by remedial action

that all deeds which had theretofore been made by the

mere signing of the grantors' name without any other

execution should be deemed sufficient in law to convey

the legal title as between the grantors and the grantees,

unless it intended that deeds made after the passage of

said Act, embodying the remedial sections, in order to

convey the legal title, should not only be executed by

signing, but by compliance with the other provisions of

the law relative thereto, including that of attestation by

two witnesses.

Why was it deemed necessary to pass a curative sec-

tion relative to all deeds that had theretofore been made

in conformity to the law then in force in order to

enable the same to be produced in evidence? Why was

it necessary that a curative act should be passed in order

to enable all deeds theretofore made which had been

executed by signing only to be received in evidence?

If a deed executed in conformity to any law in force

at the time of the passage of the Act of June 6, 1900

was not entitled to be received in evidence under the

new law, or a deed executed by signing only was not

entitled to be received in evidence of the conveyance of
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the legal title, until each had been cured by the express

provision of said Act. the conclusion would seem irre-

sistible that only such deeds as were executed thereafter

in conformity with the provisions of said Act could be

held to be valid conveyances of the legal title to the

premises therein described. As a necessary corollary

to such conclusion, no such deeds could be received in

evidence of the legal title.

In the case of Hendon vs. JVhite, 52 Ala., 597, 604,

the Supreme Court of Alabama had occasion to con-

strue a statute of said state, which provided that con-

veyances for the alienation of lands must be attested by

one, or where the grantor can not write, by two wit-

nesses; but that an acknowledgment of execution before

an officer authorized to take it, dispensed with the ne-

cessity of attestation. In holding a deed not attested, in-

operative to coiwey the legal estate, the latter remaining

in the grantor, until thereafter acknowledged in pursu-

ance of the statute, it said:

"The Code is something more than a mere com-
pilation and revision of former statutes. Not only

are many former statutes entirely omitted, but many
of its provisions are repugnant to such statutes. In

it are incorporated many of the expositions of the

common law, pronounced by this Court, and which

had not been the subject of legislative enactment.

So in many of its provisions, it abrogates common
law principles which the decisions of this Court

had firmly engrafted on the jurisprudence of the
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State. It approximates very nearly the acceptation

of the title applied to it, 'a body of laws established

by the authority of the State, and designed to regu-

late completely so far as a statute may, the subjects

to which it relates.' In its interpretation and con-

struction it is necessary to so regard it, if full efTect

is given to the legislative intent in its adoption, and

if all of its provisions are rendered harmonious.

The sections under consideration can have but one

office to perform, in this view. They operate an

abrogation of the common law rule, and substitute

in its stead the essentials of an alienation of lands.

These essentials must he observed or the alienation

is unauthorized and ineffectual. They can not be

esteemed as providing a mere cumulative mode of

conveyance, for at common law the mode of convey-

ance prescribed would be valid and operative and

would have been generally observed. As no con-

veyances are now in use here which livery of seizen

ever attended, the purpose was to require as indis-

pensable to an alienation of lands, an authentication

of the act partaking of the character of the con-

veyances by which it was done; as the title could

only pass by writing that there must be witnesses to

its execution subscribing in writing, or an acknowl-

edgment before an officer of the law authorized to

take and certify it. A safeguard against fraud,

perjury and clandestine conveyances is thus pro-

vided. Such safeguard is a necessity to the security

of titles."
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After citing cases in support of its position, the Court

then goes on to say:

"The general rule is that if a statute limits a thing

to be done in a particular form or manner, it ex-

cludes every other mode; and affirmative instruc-

tions introducing a new rule imply a negative.

Sedgwick on Stats, and Cons., 31 ; this rule appears

to us to be peculiarly applicable to the statutory pro-

visions embodied in a code intended to supersede as

to the matters embraced in it, not only existing

statutes, but common law principles."

In that case, the statute of Alabama provided an al-

ternative in that if the deed is not witnessed, the ac-

knowledgment may take the place thereof, while the

Alaskan statute does not so prescribe. Its terms are

imperative—the deed shall be executed in the presence

of two witnesses—the acknowledgment being an addi-

tional requirement, not an alternative one.

In the case of Meighen vs. Strong. 6 Minn., in, the

lower Court admitted in evidence the record of a deed

which appeared to have been executed in the presence

of one witness only, while the statute required that con-

veyances of real estate should be executed in the pres-

ence of two witnesses. In holding such action of the

Court error, the Supreme Court of Minnesota uses the

following language:

"Every conveyance of land must be in writing

under seal, signed by the grantor and executed in

the presence of two witnesses who shall also sign the
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same as such. Each of these requirements is es-

sential to the validity of the conveyance, and one

can not be dispensed with more than another. Had
the contract to Brockett been by parol, or without

seal or signature, it would have been regarded as an

attempt only to convey the lands, and no one even

with a full knowledge of such attempt, would on

that account alone, have hesitated to purchase from

Hayles; and yet, by the statute, it is no more essen-

tial that the conveyance should be in writing, or

signed or sealed by the grantor, than that it should

be executed in the presence of and attested by two

witnesses. In this view of the law it will be appar-

ent that it is wholly immaterial whether the defend-

ants, or either of them knew of the attempted con-

veyance by Hayles to Brockett at the time they re-

spectively purchased the premises. At the time of

the conveyance from Hayles to Meighen, Hayles

had not yet conveyed away his title, and unless there

were facts bearing upon the transaction, other than

the mere void conveyance to Brockett, Meighen had

a right to disregard Brockett's deed and take a con-

veyance to himself; just as he might have done had

Hayles attempted to convey the land to Brockett by

parol or by an instrument without signature or seal."

The case of Summers vs. White, 71 Federal, 106,

arose under a statute of Nebraska, which provided that

where an assignment was made for the benefit of credi-

tors, it should be in writing and executed in the manner

in which a conveyance of real estate was required to be

executed and acknowledged in order to entitle the same
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to be recorded. The statute relative to conveyances of

real estate required them to be executed in the presence

of at least one competent witness who should attest the

same. The question in the case was whether the deed of

assignment made was invalid as against attaching

creditors by reason of the fact that it was not witnessed.

In holding the same invalid, the Circuit Court of Ap-

peals for the Eighth Circuit reviews the Nebraskan

cases covering the subject and says:

"It appears to be held in that State that the pro-

vision requiring deeds of real estate to be signed 'in

the presence of at least one competent witness who
shall subscribe his or her name thereto, as a wit-

ness,' is a mandatory provision and is not merely

directory. Thus in the case of Child vs. Baker, 24

Neb., 188, 203, 38 N. W. 725, which was a contro-

versy between two persons for the possession of land,

each of whom had obtained a deed for the same

from the owner, it was held that the conveyance first

executed was invalid and conveyed no title because

the attesting witness had an interest in the convey-

ance, and for that reason was not a competent wit-

ness to the deed. Also in the case of Rupert vs.

Penncr, 35 Neb., 587, 591, 53 N. W., 598, which

was a suit in ejectment, it was held that it is a good

and sufficient objection to the admission of a deed

in evidence that it is not witnessed as the statute

(Sec. 4324 supra) directs. And in the case of

Green vs. Gross, 12 Neb., 117, 123, 10 N. W., 459,

it was said, 'a deed executed in this State must be

signed by the grantor in the presence of at least one
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competent witness who shall subscribe his name
thereto as a witness.' It has also been held in other

jurisdictions that a conveyance which lacks an at-

testing witness is invalid, and conveys no title if exe-

cuted in a State whose laws direct that conveyances

of real estate shall be witnessed. Crane vs. Reeder,

21 Mich., 24, 61, and cases there cited. White vs.

Denman, i Ohio St., no; Clark vs. Graham, 6

Wheat., ^jy; Tate vs. Lawrence, 11 Heisk., 503;

Meighen vs. Strong, 6 Minn., 503; Parrett vs.

Shaubhut, 5 Minn., 323 (Gil., in). In view of

the authorities, the conclusion seems to be inevitable

that under the statute of Nebraska, deeds purport-

ing to convey real estate are invalid unless they are

witnessed in the mode provided by the statute."

And under an Arizona statute, which provided that

" every deed of conveyance of real estate must be

" signed by the grantor and must be duly acknowledged

" before some officer authorized to take acknowledg-

" ments and properly certified to by him for registra-

" tion," a deed made by a husband to his wife, but not

acknowledged was held invalid, in the case of Lewis

et al., vs. Herrera, 85 Pac, 245, where the Court say, in

reference to said statute:

"When it says that every deed and conveyance

of real estate must be signed by the grantor and

must be duly acknowledged, before some officer au-

thorized to take acknowledgments, and properly

certified to by him for registration, it is equivalent

to saying that no deed unless executed as therein
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provided, will operate to effect a conveyance of real

estate." Citing various cases in support of its de-

cision.

The case of Crane vs. Reedier, et al., 21 Mich, 24, is

very much in point. The statute of Michigan in force

at the time of the making of the deed therein in con-

troversy, provided that conveyances of lands must be

signed, sealed and delivered by the person being of full

age in whom the estate might be, and attested by two

witnesses.

A deed had been executed purporting to be acknowl-

edged, but not witnessed. In holding it error for the

lower Court to admit such deed in evidence, upon the

part of the defendants, the plaintiffs contending that it

was a good common law deed, the Supreme Court of

Michigan say:

"The law of 1820 which governed the deed in

question was the same so far as witnesses are con-

cerned. We think that this statute was designed to

cover the whole subject until further legislation and

it can not be supposed any common law was to pre-

vail over it, even if there had been any such law in

force when the ordinance became operative. The

deed at common law was not sufficient without some

enrollment, or some act in pais to transfer litlc, and

under the ordinance which recognized the fact that

in this country there must be many non-resident

owners and much unoccupied land, a new rule was

devised to take the place of all forms and cere-

monies not intended there, and which would have
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been onerous and impracticable. It has been held

and we think correctly that under such statute the

witnesses are essential to the validity of the con-

veyance/'

In the case of Merwin vs. Camp, 3 Conn., 35, the

statute controlling required that a conveyance of real

property should be made in one of tv^o ways, by a deed

subscribed by two witnesses, or by a record attested by

one witness besides the recorder. A deed was offered in

evidence attested by one witness only, and was excluded

on the ground that it was not properly witnessed. The

Supreme Court of Connecticut, in upholding the action

of the lower Court in this respect, say:

"The precise question for determination is

whether a deed with one witness only is legally

sufficient to transfer lands when tested by the re-

quirements of the statute on this subject. Whether
the transaction originated yesterday or a century

since constitutes no essential diversity. The statute

law from the existence of the deed to this moment
has been enforceable the same. Admit the authen-

tication of the deed to be the same, then when the

same measure is applied to the same subject, the

time of the authentication can not make any differ-

ence. From the same premises the legal and logical

result is precisely the same. All pretense of title

then in the property on the part of the defendants

fails from the incompetency of Bunce's deed which

constitutes an indispensable part of it."
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Sec, also, to same effect:

Watson vs. Wells, 5 Conn., 468, 473

;

Kenyan vs. Scgar, 14 Rh. Isl., 49;

Allston vs. Thompson, Cheves (S. C, 271) ;

Reinart vs. Miller, (Ga.), 68 Am. Dec, 506, 9;

Jones vs. Crawford. McMuUan (S. C, 373) ;

Craig vs. Dinson (Cheves), i S. C, 272;

French vs. French, 3 N. H., 234;

Spanier vs. De Foe, 2y So. (La.), 174;

13 C)'r., 558.

The case of Courcicr vs. Graham, i Ohio, 330, af-

firmed by the Supreme Court of the United States in

Clark vs. Graham, 6 Wheaton, 577, would seem to be

decisive of the point.

In the Ohio cases a deed executed in the presence of

only one subscribing witness was excluded by the trial

Court as evidence of title upon the authority of the

statute then existing which required that all convey-

ances of land shall be signed and sealed by the grantor

in the presence of two witnesses, who shall subscribe

the said deed of conveyance, attesting the acknowledg-

ment of the signing and sealing thereof, etc. In ap-

proving the action of the lower Court the Supreme

Court of Ohio says:

"This law was in force at the time the deed from

Riddle purports to have been executed. This deed

was defective inasmuch as it was attested by but one

witness. The law was not complied with. It could
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convey at least only an equitable interest. The pur-

pose was to reserve a legal estate free from incum-

brance the title to which should be indisputable

—

this deed did not convey such an estate. Of course

it could not be received in evidence."

The parties took this case to the Supreme Court of

the United States {Clark vs. Graham, supra). The

Supreme Court in following the decision of the Ohio

Court, and holding that a title to lands can only be

acquired according to the laws of the State in which

the lands are situate, being met by the proposition that

as other modes of conveyance than that prescribed by

the statute were not expressly prohibited, the deed

should be regarded as good at common law, said:

"It is perfectly clear that no title to lands can be

acquired or passed, unless according to the laws of

the State in which they are situate. The act of

Ohio regulating the conveyance of lands, passed on

the 14th of February, 1805, provides 'that all deeds

for the conveyance of lands . . . shall be signed

and sealed by the grantor in the presence of two

witnesses, who shall subscribe the same deed of con-

veyance, attesting the acknowledgment of the sign-

ing and sealing thereof, and if executed within this

State shall be acknowledged by the party or parties,

or proven by the subscribing witnesses before a

judge of the Court of Common Pleas or a Justice

of the Peace in any county in this State.' Although

there are no negative words in this clause declaring

all deeds for the conveyance of land executed in
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any other manner to be void; yet this must neces-

sarily be inferred from the clause in the absence of

all words indicating a different legislative intent,

and in point of fact, such is understood to be the

uniform construction of the act in the Courts of

Ohio. The deed, then, in this case, not being

executed according to the laws of the State, the evi-

dence was properly rejected by the Circuit Court."

Here we have a similar construction of almost iden-

tical statutes given by the courts of last resort of eleven

different States, by the Circuit Court of Appeals of the

Eighth Circuit, and finally by the Supreme Court of the

United States, holding that where the statute provides

for the execution of a conveyance of real estate in the

presence of tsvo witnesses, in order to convey the legal

title, it means just that—nothing less and nothing more.

And these decisions are in keeping with the elementary

rule that a statute is to receive that meaning which the

ordinary reading of its language warrants. The mean-

ing thus arrived at must be adopted if it involves no

absurdity, and if from an examination of the statute and

other statutes in pari materia, no other legislative intent

can be apparent.

Am. & Eng. Ency. Law, vol. 26, 598

;

Martin vs. Hunter, i Wheat. (U. S.), 326;

IVeill vs. Kcnfu'ld
, 54 Cal., i i i

;

Steere vs. Browncll, 124 111.. 27.

Where the language of an enactment is clear and un-
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ambiguous, the statute must be held to mean what it

clearly expresses, and no room is left for construction.

There is no safer or better settled canon of interpreta-

tion.

Swartz vs. Zeigler, 1 17 Fed., 13 ;

Johnson vs. Southern Pacific Co., 1 16 Fed., 462.

In Hamilton vs. Rathbone, 175 U. S., 421, Brown, J.,

said:

"The cases are so numerous in this Court to the

effect that the province of construction lies wholly

within the domain of ambiguity, that an extended

review of them is quite unnecessary."

"Any departure by the Courts from the language

used would be an unjustifiable assumption of legis-

lative power."

Foley vs. People, i 111., 52;

Frye vs. Chicago & C. R. R. Co., ys HI., 399;

Newell Universal Mill Co. vs. Muxloiv, 1 15 N.

Y, 170.

It is the function of Courts to interpret legislation

according to the real sense of the words employed, not

to supply omissions or to render the sense reasonable.

McCluskey vs. Cromwell, 1 1 N. Y., 593 ;

Woodbury vs. Ohio St., 562;

Leonard vs. Bosworth, 4 Conn., 421.
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As we have said before, the fact that Congress in the

same act providing for the manner of execution of

deeds, passed curative sections relative to deeds thereto-

fore executed by signing only, and expressly providing

that such deeds might thereafter be deemed to have

conveyed the legal title as between the grantors and

grantees, and might be received in evidence as such,

considered in pari materia with the sections providing

for the execution of deeds thereafter, would seem to

make the congressional intent clear, viz: that execution

in accordance with the provisions of the act was man-

datory and failure to comply therewith rendered the

conveyance void.

As the Supreme Court of the United States say in

Graham vs. Clark, supra.

"Although there are no negative words in this

clause declaring all deeds for the conveyance of

lands executed in any other manner to be void, yet

this must necessarily be inferred from the clause in

the absence of all words indicating a different legis-

lative intent. . . . The deed, then, in this case,

not being executed according to the laws of the

State, the evidence was properly rejected by the

Court." (Italics ours.)

Any acknowledgment of such a deed would therefore

be futile for a grantor could not legally ascknowledge

"the execution" of that which was not executed.

Section 82, Part V. Carter's Ann. Codes.



45

And, furthermore, the record shows that the deed

was acknowledged on the 21st day of April, 1902, while

it appeared from the evidence of the plaintiff himself

that the same had been altered in a material particular,

namely a reduction in the amount of interest in the

premises conveyed from a three-quarter to a half, four

years after the said acknowledgment, to wit: in May,

1906. The evidence showed that the deed as originally

signed, whether we are to believe either the plaintiff or

the defendant Whittren, conveyed a different estate than

as shown by the deed when offered in evidence.

In discussing the subject of the alteration of deeds,

Devlin in his well-known work on Deeds, says that the

effect of a material alteration thereof after execution is

to render the deed nugatory.

Section 462, vol. I.

A deed takes effect from the time of its delivery.

There can be but one delivery of the same deed; if

therefore a deed is altered in a material respect and

again delivered, this is not a redelivery but a delivery of

a new deed. The deed as altered takes effect at the

time of the second delivery.

Stiles, et ux., vs. Probst, 69 111., 382.

This being so, the alteration of the deed was a prac-

tical making of a new contract, requiring an execution

in accordance with the statute (if the law is as we have
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cited it above with reference to execution under similar

statutes) and a new acknowledgment.

In the case of Coit vs. Starkweather, 8 Conn., 293,

a (]uestion arose as to what effect an alteration of a deed

by the insertion of the word "junior" after the grantee's

name would have subse(]uent to its execution, acknowl-

edgment and recordation, with the consent of all

parties. While holding the alteration in that case im-

material, the Supreme Court of Connecticut say:

"If by consent of parties a deed where no attesta-

tion of witnesses nor acknowledgment before a

magistrate is required would be good at common
law, where no third person is to be affected, as it

unquestionably would be, still this alteration could

not have any effect. It is a positive requirement of

our law that all deeds of lands shall be attested by

two witnesses and acknowledged before a magis-

trate. Stat. 301, 2. No such deed can be valid

without a compliance with these requisites. It fol-

lows that if the alteration be material, the deed is

fatally defective without a new attestation and

acknowledgment."

The said deed was not entitled to be recorded. Not

having been executed in accordance with the statute it

was inoperative and void. The admission in evidence

of the file marks of recording on the back of said deed,

Plaintiff's Exhibit 2, was error.

In order that a copy of a record shall be admissible in
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evidence the record must be of such a character that the

original if produced would be evidence in the case.

Am. & Eng. Ency. Laiv, vol. 24, p. 201

;

Donohoe vs. JVhitney, 30 N. E., 848;

White vs. Denman, 16 Ohio, 59;

Carter vs. Champion, 21 Am. Dec, 695

(Conn.).

"If an instrument be not of the kind entitled by

law to be recorded, or if though within the con-

templation of the statute it be not entitled to record

because of its defective execution or a failure to

comply with some of the prerequisites to recorda-

tion, the record thereof will be a mere nullity."

Am. & Eng. Ency. Law, vol. 24, 142 1, 2.

In the case of Carter iis. Champion, supra, under a

Connecticut statute similar to that construed in Mer-

win vs. Camp, supra, requiring two witnesses to a con-

veyance of real property a mortgage was made and

executed apparently in accordance with the statute, but

one of the siibscribing witnesses was the wife of the

mortgagor and incompetent as an interested party. It

was claimed that where the instrument appeared to

have been executed properly, it would be the duty of

the clerk to record it and therefore the record ought to

be available. But the Supreme Court of Connecticut,

in refusing to take that view of the case and holding the

same void, said:
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"It might indeed in such case be prudent for tlie

clerk to record the deed and to leave the question of

its validity to be decided by the Court; and yet it is

difficult for me to comprehend how a deed which is

void for want of two witnesses acquires any addi-

tional validity because it seemed to have two. It

may be more difficult to discover the defect; but

when discovered the conveyance must be the same

in the one case as in the other. A forged deed, or a

deed with a forged acknowledgment or an ac-

knowledgment before a man who claimed to be a

justice but was not, might appear valid; and it

might be proper for a clerk to enter such a deed

upon record, he not being a judge, but a mere minis-

terial officer; but when recorded it would convey

no more title, nor be any more evidence of a contract

conveying land than if the deed had but one wit-

ness."

This Court had occasion in a somewhat recent case to

construe Section 5342 of the Oregon Codes (Ballinger

and Cotton's compilation), which was identical with

that of Section 82, Part V., of Carter's Code, under dis-

cussion, with reference to a deed that had been wit-

nessed by one witness only, and had not been acknowl-

edged, but had been recorded.

In that case, Alaska Exploration Co. vs. Northern

Mining & Trading Co., 152 Fed.. 145, the Circuit

Court of Appeals for this Circuit, in affirming the rul-

ing of the lower court refusing to admit in evidence a

certified copy of the record of such deed, said:
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"Conceding for the purposes of the case, but

without holding that, under the statutes of Alaska,

the proper office for the recording of deeds of min-

ing claims is that of the recorder of the mining

district in which the claim is situated, the diffi-

culty in the way of the plaintiff in error is that in

order for such record to impart constructive notice,

to anyone, // is essential that the instrument be en-

titled under the laiv to such recordation. 13 Cyc,

600: Alabama Marble & S. Co. vs. Chattanooga

Marble & S. Co., 37 S. W., 1009; Edivards vs.

Thorn., 5 South, 707, 25 Fla., 222; Keech vs. En-

riquez, 10 South., 91, 28 Fla., 597
"

After citing the Oregon statute similar to Section

82, of the Alaska Code, and the present sections of the

Alaska Code applicable, the Court then said:

"It is clear that the certified copy of the record

of the recorder of the mining district ofifered in

evidence by the plaintiff in error did not meet these

statutory requirements, for it showed upon its face

that the deed that was recorded was without ac-

knowledgment or other proof of its execution, and

without the signature of subscribing witnesses. It

was therefore not entitled under the law to be re-

corded anywhere and the mere transcription of the

unauthorized paper in the record of the mining dis-

trict was not constructive notice to any one."
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II.

7'he Court erred in sustaining the objections of the

plaintiff to the admission of the testimony of the wit-

ness Chambers, on his examination to the following

effect:

"That on the 24th day of June, 1906, or prior

thereto, the witness was notified by the defendant

Whittren of the lease of the defendant Waskey, of

the terms upon which the leases were given to the

defendant Waskey, that he made no objections in

any manner to the giving of the said leases, nor the

leasing of said ground to the defendant Waskey or

the defendant Eadie." (Assignment of Error 12.)

(Tr., p. 287.)

The Court erred in sustaining the objections of the

plaintiff to the admission of the testimony of the wit-

ness Chambers, called as witness on behalf of defend-

ants, to the following effect:

"That it was agreed by the witness that inasmuch

as the title stood in the name of Whittren, and inas-

much as Whittren was here in the country, and the

witness was to remain in Seattle, that it was agreed

between himself and Whittren, that Whittren was

to manage and operate the property for their gen-

eral benefit, and to make and execute such contracts

and leases with reference thereto as was necessary

and proper in his judgment; that pursuant to that

agreement Whittren did execute the lease intro-

duced by the defendants Waskey and Eadie in this



51

case; that this witness had knowledge of the execu-

tion of these leases, but did not object to them, but,

on the contrary, approved of them." (Assignment

of Error 13.) (Tr., 287.)

The Court erred in sustaining the objection of the

plaintifif to the introduction of the letter marked for

identification. Defendants' Exhibit "M," being a letter

from the plaintiff Chambers to the defendant Whit-

tren. (Assignment of Error 14.) (Tr., 285-6.)

These three specifications are all closely connected

and we will therefore argue them together.

While there was a conflict in the testimony as to the

relative amounts of interest owned in the claim in con-

troversy by Whittren and Chambers, they were, under

whatever view of the testimony is taken, tenants in com-

mon. The matter of the amount originallv set up in

the deed of April 21, 1902, being a matter of fact to

be determined by the jury, as well as to whether the

alteration in said deed had been made with or without

the consent of the defendant Whittren.

And while it may be law that Whittren could not,

as tenant in common with Chambers, make a lease of

the claim which would be binding upon the interest of

Chambers without his consent, still the law is equally

well settled that where a lease is made by a co-tenant

covering the interest of his fellow tenant, and the action

of such co-tenant is acquiesced in bv the other co-ten-
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ant, his authority to make the lease is thereby recog-

nized and ratified.

Ant. & t^fig- t^ncy. Lau-, Vol. 17. p. 673.

"He who consents to an act is not wronged therebv.'

and if such authorization or acquiescence had been

shown, Chambers would stand in the position of lessor

to the defendants, Eadie and Waskey, consenting to all

of the terms of the lease, and it would not be possible

for him to legally bring ejectment as against them,

unless the term of their lease had expired and they

continued to hold over adversely to him. It does not

require citation of authority, we think, to sustain this

latter proposition.

Furthermore, any fact which would tend to show

that Chambers had given power to Whittren to manage

and control the operations of the mining ground, exer-

cising his judgment relative to the making of leases or

other contracts with reference thereto, or that such re-

lations existed between them that an authorization to

make the lease might reasonably be inferred, would

have been material evidence to have gone to the jury.

For if such evidence had been admitted as was ofifcrcd,

the Court would have been compelled to have modified

his charge to the jury and have instructed them that if

they believed, from the evidence, that Chambers had

so authorized Whittren or had acquiesced in the leases
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covering the interest of Chambers in the ground, such

leases would be binding upon him.

Am. & Eng. Ency. Law, Vol. 7, 672

;

Baker vs. Wheeler, 8 Wend. (N. Y.), 24 Am.

Dec, 66.

III.

The Court erred in giving to the jury the following

instructions:

"The first question, gentlemen of the jury, for

your consideration is, whether the plaintiff is the

owner in fee of an undivided one-half interest in

the said claim, and was so at the time of the bring-

ing of the above entitled suit. Upon your determi-

nation of this question practically hinges the whole

case. If, from all the evidence in the case, you find

that he is such owner of such fee by reason of a con-

veyance from the defendant Whittren, then your

verdict should be for the plaintifl for the possession

of an undivided one-half interest in the said claim,

together with damages in a sum equal to one-half

of all the gold extracted or taken from the said

claim by the defendant less the cost of mining the

same." (Assignment of Error 16.)

"If you find, from the evidence, that the deed of

April 21, 1902, from the defendant, J. Potter Whit-

tren, to the plaintiff knowMi as plaintiff's Exhibit i,

was altered or changed by the consent of the par-

ties to said deed, or by the defendant Whittren, and
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that the said alteration or change was made by re-

ducing the amount of property conveyed in such a

manner that, as changed, said deed conveyed less

than when as originally executed and delivered, I

charge you that, under such circumstances, the deed

was and is a good and valid conveyance, if re-de-

livered, of an undivided one-half interest in the

property therein described, and was entitled to the

record." (Assignment of Error 17.)

"You are instructed that a change or alteration

in a duly executed deed of conveyance made by a

grantor or with his consent after a delivery of the

same, and when it has once become operative, does

not make the deed void; therefore I instruct you,

gentlemen of the jury, if you believe from the evi-

dence in this case that the defendant Whittren made

a change in the instrument offered in evidence by

the plaintiff whereby the quantity of interest going

to Chambers was reduced from a three-quarters in-

terest to a one-half interest, or if you believe that

said change was made with Whittren's consent, then

I instruct you that the said deed remained valid in

its changed or altered form, and if you further find

that it was as changed, and purporting to convey

the undivided one-half of said claim, delivered to

the plaintiff by the defendant Whittren, you must

then find the plaintiff' to be the owner in fee and en-

titled to the possession of an undivided one-half in-

terest in the said claim, together with damages com-

puted according to the rule hereinbefore stated."

(Assignment of Error 18.)
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"If the plaintiff then, in this case, has accounted

for the alteration in the deed upon which he founds

his right of recovery, by showing by a preponder-

ance of evidence that the alteration was made by the

defendant Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in con-

troversy and damages." (Assignment of Error 23.)

"Now I add, as a special instruction for your

guidance, that if you find for the plaintiff you will

find for the undivided one-half of the Bon Voyage
claim in the controversy against all of the defend-

ants." (Assignment of Error 26.)

Such instructions were erroneous and misleading to

the jury, in this:

(A) Because the original deed was a void convey-

ance, as we have shown in opening, in that it was not

executed in accordance with the provisions of the

statute.

(B) If the alteration admitted to have been made

had any effect, it was to constitute a new contract or

deed between the parties, which must have been exe-

cuted in accordance with the statute in order to give

the same validity, and it was not so executed, or ac-

knowledged, in order to entitle it to record.

(C) Admitting for the purposes of the argument

the validity of the original conveyance and assuming
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that the evidence of Whittren was accepted by the jury

as to the original interest conveyed being one-quarter,

and thereafter changed by consent, he could not under

the law have increased that interest to one-half without

a new execution in the presence of two witnesses, as re-

(juircd by the statute and an acknowledgment to entitle

the same to be recorded.

These instructions are open to the objection that they

give too much prominence to the theory of the case of

plaintiff and ignore the theory of the defendants.

*'It is error to give undue prominence to the

theory advanced by one of the parties."

Blashfield on Itistnictious to Juries. Sec. iii.

But while the Court emphasized in these instructions

the theory of the plaintiff's case and did not advert in

terms to the jury arriving at a belief from preponder-

ance of the evidence that the original interest conveyed

might have been one-quarter, as testified to by Whittren,

and was thereafter raised lo a one-half interest by

Chambers and assented to by the former, which altera-

tion and consent vested the one-half interest in Cham-

bers, yet such a conclusion might be very readily de-

duced by the jury from the instruction assigned first

herein above set forth (Assignment of Error i6) . where

the Court say:

"If from all the evidence in the case you find that

he is such owner in fee by reason of a conveyance

from the defendant Whittren, then your verdict
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should be for the plaintiff for an undivided one-half

interest in the said claim. ..."

The evidence certainly included the testimony of the

defendant Whittren that the original deed conveyed a

quarter, and that Chambers had raised it to a half. The

Court evidently lost sight entirely of the possibility of

such evidence being accepted as true by the jury. Such

instruction is therefore not law in the light of the evi-

dence produced on the trial. If the interest conveyed

by the deed originally was a quarter interest and was a

valid deed it vested the title to the amount therein con-

veyed in Chambers and no more.

A deed takes effect from the time of its delivery and

vests the title to the property described in the grantee.

Devlin on Deeds, Sec. 260;

Am. &.Eng. Ency. Law, Vol. 9, p. 152;

Dimmick vs. Dimmick, 95 Cal., 323 ;

Guaranty Trust Co. vs. Galveston R. R. Co., 107

Fed., 311, 323;

Stiles vs. Probst, 69 111., 382;

Hancock vs. Dodd, 36 S. W., 742.

It seems to be elementary law that after deliverv of

a properly executed deed to a grantee, no subsequent

act or assent of the grantor can change the eff"ect of the

instrument.

Dimmick vs. Dimmick, supra;

Hancock vs. Dodd, 36 S. W., 742;

Vaughan vs. Jones, 89 Va., 447.
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If the interest conveyed by the deed originally was a

quarter interest (which was a matter of fact for the

jurv) and by the alteration it was raised to a half, even

with the consent of \\'hittren or by his acquiescence, the

instrument would not be a valid conveyance. It would

require a new attestation and acknowledgment. The

original contract, assuming it had been made with all

the solemnities required by the statute conveyed only a

quarter interest. The conveyance of another quarter

interest could not be made by erasure of the amount

conveyed in the original deed, four years after its de-

livery, and the insertion of a one-half interest in its

place without any further execution of the deed.

The original deed was a completed contract, admit-

ting for the purposes of the argument that it was made

in conformitv to the statute. The making of a new

deed was necessary to convey the extra quarter interest,

and assuming that the parties treated the paper writing

as such new deed, the delivery in May, 1906. was not a

re-delivery of the deed of April 21, 1902, but the de-

livery of a new deed.

Stiles vs. Probst, supra;

Colt vs. Starkweather, supra.

Such being the case, the deed was not executed in

conformity to the statute, and was therefore void upon

the principle of the authorities cited under Point One

of this brief.

If the law is as the Court would seem to iiold by the
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character of these instructions, then there is no necessity

to conform to the requirements of the statutes at all,

other than to have a paper writing signed by the

grantor. If by simply erasing the amount conveyed,

after execution and acknowledgement, one can change

the amount of interest or the estate conveyed by a deed,

why cannot one simply give a conveyance to one piece

of land at one time, execute it in accordance with the

statute, and several years after, take the instrument, all

parties consenting, strike out the description of the land

conveyed, insert a totally different description of an-

other piece of land, and without further action, hand it

back to the grantee and the same be held to be a validly

executed deed of the later piece of land by virtue of

the prior attestation and acknowledgment of the other

piece of land? What difference is there in principle?

We submit the Court grossly erred in giving these in-

structions, for title to real property cannot be either di-

vested or vested in the manner claimed, but must be

according to the statutory forms of law provided.

IV.

The Court erred in giving to the jury that portion of

instruction No. 5 whereby the Court instructed the jury

as follows

:

"That a lease of a mining claim for a term of

years under the Alaskan Code was not a conveyance

of land or real property such as under the circum-
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stances of this case, raises the question of priority

of record between any deeds from Whittren and the

leases from him to Waskey and to Waskey and

Eadie." (Assignment of Error 19.)

And in giving the remaining portion of instruction

numbered five, as follows:

"Ff from all the evidence in this case you find

that the defendant Whittren had parted with his

entire title to the said claim by conveyances to de-

fendant Eadie and plaintiff Chambers, prior to the

letting or giving of the tw^o leases offered in evi-

dence, I instruct you that, under the law, the ques-

tion of innocent purchaser does not arise in this case,

and you need not consider the question of whetlier

the plaintiff Chambers recorded his deed or

whether the defendants Waskey and Eadie had no-

tice of the plaintiff's title at the date of the lease to

them jointly." (Assignment of Error 20.)

In the first place the said instruction was misleading,

in that it gave the jury the impression that a mining

lease was different from any other lease of an interest

or estate in real property, which was clearly error.

While it may be true there is some slight distinction

between mining leases and ordinary leases of real prop-

erty, in that the former convey a right to extract the

minerals and convert the same to the use of the lessee,

while in the latter the lessee has simply the use of the

premises for a determinate period (the mining lessee

having a right to take away the very substance of the
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soil), yet this serves only to make stronger the position

taken by defendants below that a lease to a mining

claim is an estate in the land itself.

"Leases of mines or of land for mining purposes

are governed by rules similar in most respects to

those governing leases of other real property."

Current Law, Vol. 2, p. 899, and cases cited.

"And the same principles that govern in the con-

struction of leases generally control as a rule in the

construction of mining leases."

20 Am. ,Gf Eng. Ency. Law, p. 778.

While the word lease has been defined in various

ways, all of the definitions unite upon the fact that the

same is a conveyance of an interest in land.

Going back to Blackstone, he defines it to be a "con-

veyance of lands or tenements for life, for years or at

will."

2 Blackstone's Comm., T,ij.

Devlin, in his well known work on Deeds, Vol. i-,

Sec. i;^, speaks of a lease as a "conveyance of lands and

tenements to a person for life or years or at will, in con-

sideration of a return of rent or other recompense."

The Supreme Court of Oregon says, "a lease is a con-

" tract for the possession and profit of land by the lessee
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" and recompense of rent or increase to the lessor, and

" is the ^rant of an estate in the land."

Christensen vs. Pacific Coast Borax Co., 38 Pac,

128;

Stinson vs. Hardy, 41 Pac, 1 16.

The Court of Chancery of New Jersey, in the case of

Spiclman vs. Klicst, 36 N. J. Eq. (1882), p. 199, 203,

in passing on the question of whether a lease was a con-

veyance within the meaning of the New Jersey statute,

reviews the early commentators on real property, and

in deciding that the same was within the registration

acts of that State, uses the following language:

"A lease for the life of the lessee has always been

regarded as a grant of a freehold estate. Such lease

would seem to be clearly within the plain letter of

the statute. Blackstone defines a lease to be a con-

veyance of lands or tenements made for life, for

years or at will. 2 Blackstone Com., 317. Cruise

says a lease is a contract for the possession and profits

of land and tenements or else it is a conveyance of

lands and tenements to a person for life, for years

or at will. Greenleaf Cruise, 372 Ch. V., Par. 54.

A lease doth properly signify a demise or letting of

lands common or any hereditaments to another for

lesser time than he that doth let them hath in it.

Shep. Touch. 266. And a demise in its more tech-

nical meaning, is said to be a conveyance of lands

for a term of years. Comyn. on L. & T. Tit. De-

viise. A lease is a contract in writing under seal,



63

whereby a person having a legal estate in heredita-

ments, corporeal or incorporeal conveys a portion

of his interest to another. Arch. L. & T. 2. A lease

is the grant of the possession of lands to a person

for life, for years or at will. Watkins on Conv.,

425."

See also

Vol. 18, Am. i& Eng. Ency. Law, p. 597 (2nd

Ed.);

Jones on Landlord & Tenant, Sec. 39;

Taylor on Landlord & Tenant, p. 124;

Craig vs. Summers, 49 N. W., 743;

State etc. vs. Morrison et at., 52 Pac, 228;

Sliimer et al. vs. Inhabitants of Town etc., 33

Atl., 952;

New York R. R. Co. vs. Randall, 26 N. E., 122.

See Titusville Novelty Iron Works Appeal, 9 Mor-

ris on Mining, Rep. 17, where it was held that a lease-

hold interest could only be levied upon as real estate.

With these definitions in view we approach the pro-

visions of the Alaskan Code applicable on this point.

It is provided by Section 1046, Part IV of that code,

that

"No estate or interest in real property other than

a lease for a term not exceeding one year . . .

can be created, transferred or declared, otherwise

than by operation of law, or by a conveyance or

other instrument in writing subscribed by the party
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creating or transferring or declaring the same, or

by his lawful agent under written authority, and

executed with such formalities as are required by

law."

It is therefore clearly recognized by the Alaska Code

that a lease is a convcy^ince of an interest or estate in

real property, which if the term thereof exceed one

year, to be effectual must be executed in accordance

with all of the formalities required by law.

The only provisions of the Alaska Code applicable

to the execution of conveyances of real property or of

any estate or interest therein are to be found in Chap-

ter Eleven of Part V, entitled "Conveyances of Real

Property," and also so designated in the statute as passed

(Fed. Stats. Ann. Vol. i, p. 247). We must therefore

look to such chapter for enlightenment as to the re-

quirements controlling the execution of such convey-

ances.

Section 73 thereof provides that

'*A conveyance of lands or of any estate or in-

terest therein may be made by deed, signed and

sealed by the person from whom the estate or in-

terest is intended to pass, being of lawful age or by

his lawful agent, or attorney and acknowledged or

proved and recorded as directed in this chapter

without any other act or ceremony whatever."

While Section 82 of the same chapter provides that

"Deeds executed within the district of lands or
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any interest in lands tlierein, shall be executed in

the presence of two witnesses, who shall subscribe

their names to the same as such and the persons exe-

cuting such deeds may acknowledge the execution,

etc. ..."

Finally it is provided by Section 98 that

"Every conveyance of real property within the

district hereafter made which shall not be filed for

record as provided in this chaoter, shall be void as

against any subsequent innocent purchaser in good

faith and for a valuable consideration of the same

real property or any portion thereof, whose con-

veyance shall be first duly recorded."

Certainly if a lease conveys an interest or estate in

real property, and that would seem to be settled law,

and is expressly admitted by the Alaskan Code (Sec.

1046 supra) ^ it must be executed in accordance with

the provisions of Sections 73 and 82, and acknowledged

or proven in order to entitle it to be recorded in ac-

cordance with the provisions of the statute.

Being so executed and acknowledged or proven,

were the leases in controversy here, conveyances of real

property to an innocent purchaser within the rule of

Section 98?

We do not think there can be any doubt as to leases

being conveyances in the light of the Alaska Code itself

and of the foregoing citations, and while the statute

does not in terms provide for the recording of leases,
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the same coming within the term "conveyances," the

logical deduction is that it was intended by Congress

that they should be recorded. Any other conclusion

would be unreasonable, for it can hardly be said that

a man obtaining a lease for ten or twenty or fifty years

(there being no limitation in the Alaska Code as to

the term of a lease of real property) would not be re-

quired to record his lease, as one of the links in the chain

of title concerning the property demised, // he hoped to

protect himself against any subsequent purchasers of

the said property from his grantor.

"At the outset the recording system was of very

limited application, but by a process of gradual ex-

tension it has become continually broader in scope

until at the present time it is the well defined policy

in most jurisdictions that the title to all interests in

land shall be apparent on the records, so that they

may be easily and accurately traced, and practically

all instruments conveying or in any way affecting

the title to real estate are required, either specifically

or by implication to appear of record."

Afii. & En^. Ency. Lau\ Vol. 24, 78;

Commercial Bank vs. Pritchard, 126 Cal., 600;

Garber vs. Gianella, 98 Cal., 527;

Ames vs. Miller, 91 N. W., 242;

Jones vs. Marks, 47 Cal., 242

;

Spielman vs. Klicst, 36 N. J. Eq., 199.

"In some instances it has been held that leases of
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land were not within the scope of statutes not ex-

pressly including them. But the more general doc-

trine is that leases for a term exceeding that which

may be granted by parol, are within the mischief

sought to be remedied by the recording acts and are

'conveyances' within the meaning of such acts, al-

though not specifically designated therein."

Am. & Eng. Ency. Law, Vol. 44, p. 85;

Jones vs. Marks, 47 Cal., 242
;

Commercial Bank vs. Pritchard, 126 Cal., 600;

Garber vs. Gianella, 98 Cal., 527;

Flower vs. Pearce, 45 La. Ann., 853

;

Spielman vs. Kliest, 36 N. J. Eq., 199;

Johnson vs. Stagg, 2 Johns., 510;

Berry vs. Mutual Ins. Co., 2 Johns. Ch., 603.

The implication from the Alaskan statute is further

borne out by the provisions of Section jj of the Chap-

ter on Real Property Conveyances, where a conveyance

made by a tenant for life or for years is recognized.

Under this section we may have an instance of a mort-

gage of a leasehold interest. Can it be said that such

a mortgage would not be entitled to record, and if so

recorded, subject to the rule of innocent purchasers for

value?

It has been held in New York by Chancellor Kent

under a statute providing for the registry of mortgages

of "lands, hereditaments and tenements," that a lease-
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hold interest mortgage was within the spirit of such

statute.

Johnson vs. Stagg, 2 Johns., 510;

Berry vs. Mutual Ins. Co., 2 Johns. Ch., 603.

And in California under a provision of the Civil

Code (Sec. 2947) providing that any interest in real

property which was capable of being transferred could

be mortgaged, it has been held that a mortgage cover-

ing a leasehold interest was entitled to record.

McLeod vs. Barnum, 131 Cal., 605.

See also

Hagar vs. Braincrd, 44 Vermont, 292.

The only obvious deduction from such adjudications

is that the lease which is the basis of the title must also

be recorded.

As was said in the case of Spielman vs. Kliest, supra:

"The registry of a mortgage made by a person

having no title or record, is without legal effect as

notice, for the rule is firmly established that, in

order to make the registry of a mortgage notice to

persons subsequently acquiring an interest in the

mortgaged premises, it must appear by the record

of deeds, that at the time the mortgage was executed

the person executing it had title to the mortgaged

premises."
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The only question then remaining is, were the lessees

purchasers within the meaning of the statute?

Washburn in his well-known work on Real Prop-

erty, says:

"In one thing all writers agree, and that is in

considering that there are two modes only regarded

as classes of acquiring the title to land, namely,

descent and purchase, purchase including every

mode of acquisition known to the law, except that

by which an heir on the death of an ancestor be-

comes substituted in his place as owner by the act

of law."

3 Washburn on Real Property, 4.

" 'Purchase,' says Lord Coke, 'includes every

other method of coming to an estate but merely that

by an inheritance, wherein the title is vested in a

person, not by his own act or agreement, but by

simple operation of law.'
"

2 Co. Litt. cited in 2 Blackstone Com., 241

;

2 Bouvier's Law Dictionary, 1121.

Purchase denotes any means of acquiring an estate

out of the common course of inheritance.

2 Blackstone Com., 242.

Certainly it can not be contended that a lessee ac-

quires his estate in the leased premises by descent. It

must naturally follow that he acquires it by purchase.

The very same question involved herein was raised
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in the case of Speilman vs. Kliest, supra, i. e., whether

a lessee was a purchaser within the provisions of a

statute which provided:

"Every deed or conveyance of or for anv lands,

tenements or hereditaments to any purchaser of the

same . . . shall be void and of no effect against

a subsequent judgment creditor or bona fide pur-

chaser for a valuable consideration not having

notice thereof, unless such deed or conveyance shall

be acknowledged or proved and recorded . . .

within fifteen days after the delivery of the same."

The opinion in that case is a very well considered

one on all the points involved on this question of the

rights of a lessee under the registration acts, and we

therefore quote fully from the same:

"Is a lessee a purchaser? There are but two

methods known to the law by which a person can

acquire a right to the possession of lands, viz., by

descent and purchase. Purchase is defined to be the

possession of lands and tenements which a man hath

by his own act or agreement, and not by descent from

any of his ancestors or kindred. 2 Black. Com., 241.

There are five different methods of acquiring pos-

session by purchase: i, Escheat; 2, Occupancy; 3,

Prescription; 4, Forfeiture; 5, Alienation; id. 244.

And among the instruments mentioned under the

head of alienation by which a right to the possession

of lands may be acquired, leases are enumerated.

Id. 310. And Cruise says, that every lessee is a pur-

chaser by his contract and covenants, i Grccnif.

Cruise, 403 ch. i, par. 80."
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The Court then goes on to say

:

"In the light of these definitions it would seem

that there should be no doubt that a lease for a term

of years is a conveyance of lands within the mean-

ing of the statute under consideration and as such

entitled to be recorded. But it may be said the

books say that a lease for years confers no estate in

the lands demised by it, for though the term granted

by it may exceed the duration of many lives, yet it

simply confers a term or a mere chattel interest.

This it can not be denied was the ancient view, and

it is likewise undeniable that the ancient doctrine

was founded on principles of law which have no ap-

plication to modern times or to society as it exists

under a republican form of government. I think it

is safe to say that in this commercial age which rev-

erences fact much more than it does fiction and pays

no special homage to any class of citizens, and be-

stows no extraordinary privileges on military men,

a grant which gives to the grantee a right to the pos-

session of lands for a term of three or five hundred

years, would be esteemed everywhere a great deal

more valuable, and entitled to much more considera-

tion, than the grant of a term to run during the suc-

cessive lives of any three mortals. And it would be

so in fact. A different estimate of the dignity or

the value of the two grants rests on fancy, not on

fact."

We think the authorities cited on reason dispose of

any objection to the recording of leases as conveyances

of real property under the provisions of Section 98.

While the fact may be that the deed from Chambers to
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Whittren as originally executed was actually tran-

scribed on the record prior in point of time to the

recording of the leases from Waskey and Eadie, said

deed was not of record when Eadie and Waskey made

and entered into the leases, and entered into the posses-

sion of the disputed premises thereunder; and even if

said deed had been of record when the leases were en-

tered into, such record being a mere nullity, could give

no constructive notice either to Waskey and Eadie or to

any subsequent innocent purchaser, from Whittren.

"A deed is not properly recorded until proven or

acknowledged according to the provisions of the

statute, and although actually transcribed on the

record is not recorded where there has been no

proper proof of its execution as required hy law."

Am. & Eng. Ency. LaiVfWoX. 24, pp. 141 -2;

13 Cyc. Law & Proc, p. 600;

Alabama Marble & S. Co. vs. Chattanooga M.

& S. Co., 27 S. W., 1004, 1009;

Keech vs. Enriquez, 10 So. Rep., 91
;

Alaska Exploration Co. vs. Northern M. &
Trading Co.. supra.

And resort must be had to the statute in order to de-

termine whether a deed is sufficient in form and

requisites to entitle it to be recorded.

13 Cyc. Law & Proc, p. 696;

Alabama Marble & S. Co. vs. Chattanooga M.
& S. Co., supra.



Therefore the leases in controversy between V/hittren

and Waskey and Eadie were legally recorded prior in

point of time to that of the deed from Whittren to

Chambers, and the Court grossly erred in instructing

the jury that they should not take that fact into consid-

eration.

And in this respect it was error for the Court to sus-

tain the objection of the plaintiff Chambers to the -ad-

mission of the testimony of the defendant Waskey to the

effect that he executed the leases (Exhibits G and H)

prior to his having any knowledge of any claim of title

on the part of Chambers; that he had expended money

in good faith on the claim under the leases and that

since the action was brought had defended two separate

actions brought against him by third parties claiming

adversely to the plaintiff Chambers, as fully set forth

in Assignments of Error 8, 9, 10 and 1 1.

It was attempted to show by the offer to introduce

such evidence good faith on the part of said Waskey in

entering into the leases. In order to avail himself of

the operation of the rule of innocent purchasers it was

necessary for him to show his ignorance of any prior

claim or right to the possession of the land leased to

him. How was it to be made to appear otherwise? The

deed from Chambers to Whittren could give no con-

structive notice. It was not even of record when the

leases were made and possession thereunder taken.

And he should have been allowed to show that he had

no actual notice of the prior claim. The testimony as
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to the expenditure of moneys was one of the elements

that went to show ignorance of any other claim to the

mine for it is reasonable to assume that if the defendant

VV^askey knew of a claim to the undivided one-half of

the ground, he would hardly have expended his money

for the development and defense of iJiat to which he

knew he had no right. Such testimony was therefore

both relevant and material and the defendant Waskey

entitled to have the same go to the jury.

V.

The Court erred in giving that portion of instruction

numbered six to the jury, as follows:

"You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor, who has

no title to the ground lease, the lessee acquires no

interest in the ground leased." (Assignment of

Error 21.)

While this may be true as an abstract propositon of

law, yet it was not based upon the evidence in the case,

was misleading and improper.

Hislop vs. Moldcnhauer, 31 Pac, 252;

State vs. Miller ct nl., 74 Pac, 6j;8;

Bailey vs. Davis, 23 Pac. 881.
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VI.

The Court erred in refusing to give to the jury the

following instructions requested by the defendants,

to wit:

"The plaintiff claims title to an undivided one-

half interest in the Bon Voyage mining claim under

an instrument bearing date the 21st day of April,

1902, and it is conceded by all the parties to this

action that this instrument has been altered in a

material part since the date of its execution and

acknowledgment and that this alteration is apparent

upon the face of the instrument, and the Court so

instructs you." (Assignment of Error 27).

"The Court instructs the jury that a party pro-

ducing a writing as genuine which has been altered,

or appears to have been altered after its execution,

or making in a part material to the question in dis-

pute, shall account for the appearance or alteration"

(Assignment of Error 28).

These instructions were each proper and pertinent

to the issues in the case; the evidence was clear that the

instrument in controversy had been altered in a material

part since the date of its execution, and the Court should

have so instructed. No similar or equivalent instruc-

tions were given by the Court. The instruction em-

bodied in Assignment of Error 28 was founded upon

law, and upon the law applicable to the theory of the

case as advanced by the defendants, and as no instruc-
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tion had been given upon this point, it was error for

the Court to refuse to give the same.

Schoelhamer vs. Rometsch, 38 Pac, 344, 26 Or.,

394-

A material alteration is one which changes tiic legal

effect of an instrument, and the alteration here comes

certainly under that category.

Says Greenleaf on Evidence:

"If on the production of the instrument it appears

to have been altered, it is incumbent on the party

offering it in evidence to explain this appearance.

Every alteration in the face of a written instrument

detracts from its credit, and renders it suspicious and

this suspicion the party claiming under it is ordi-

narily held bound to remove . . . If any

ground of suspicion is apparent upon the face of the

instrument the law presumes nothing, but leaves the

question of the time when it was done as well as that

of the person by whom, and the intent with which

the alteration was made, as matters of fact to be

ultimately found by the jury upon proofs to be ad-

duced by the party offering the instrument in evi-

dence. The cases on this point are not in perfect

harmony, but they are understood to fully support

the doctrine just stated. They all agree that where

any suspicion is raised as to the genuineness of an

altered instrument, whether it is apparent upon in-

spection or made so by extraneous evidence, the

party producing the instrument and claiming under



it, is bound to remove the suspicion by accounting

for the alteration."

Vol.1 (13 Ed.), Sec. 364.

This was an action to recover the possession of real

estate with damages for the withholding thereof. It

was necessary therefore for the plaintiff to have estab-

lished in himself a legal estate in the property and a

right to the possession (Alaska Code, Sec. 301, Part

IV) . In this he signally failed. That therefore and by

reason of the errors and rulings of the Court above set

forth, we ask that the judgment of the Court be re-

versed.
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